FOREICH CLATMS smmn’ COMMISSION
' © OF TUE UNITED STATES
- Washington, D.C. 20579

1§ THE MATTER OF THE CLATM OF

ST AR IR : Claim fo. CU-0249 =
. KMFRICAN CAST IRON PIPE COMPANY » S -
} - ' : Decision No. CU-13
:!er the International Claims Settlement
" Act of 19;’;9, as smended :
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PROFOSED DECISION

This claim agéinst the Govermment of Cube, under Title V of the . _.
aternational Claims Settlement Act of 1949, as amended, for $1,992.73
as prosented by American Cast Iron Fipe Company,based upon a debt 83~
srtedly due from an enterprise ﬁation%liéeé by the Govermment of Cuba.

| Under Section 503 of the Imternstionsl Claims Sebtlement fot of
9, as amerded (6 Stat. 125 69 Stat. 5823 72 Stat. 5273 78 Stat. 1110;
? Stat, $88) the Cormission is given jurisdiction over claims of
)l:sn&ls of the United States agalnst the Coverrment of Cuba. That
jtdon provides that the Comaission shall receive end determine in
cordance with spplicsble substentive law, including imternationsl
Wy the emount and vslidity of claims by nationals of the United
ates against the Goverment of Cuba arising since Jamuary 1, 1959 for
(2) « . . losses resulting from the nationslization, |
“expropriation, intervention or other t-} g of, or
special messures direeted against, property including
any rights or interests therein owned wholly or
- partially, directly or indirectly at the time by

nationsls of the United States, . « « o
stdon 504 of the Act provides, =s to Gumership of Claims, that

(2) A clain shall rot be considered under section 503(s)

f this title unless the vroperty on which the claim was

based w2s owred vholly or partially, directly or indirectly

‘by-a national of the United States on the date of the loss

)




\\ .. ) | « 2w
end if considered shall be considered only to tlie é:cbent the
clainm has bteen held by one or more nationals of the United
- Btates continuously thereafter until the date of ﬁling
with the Cammission. . L
Section 502(1) of the Act defines the term *national of the
United States” as . . . (B) a corporation or other legal entity which
is or@nized unaer the laws of the United States » or of any State, the -
District of Columbia, or the Comonwealth of Puerto Rico, if natural
persons vho are citizens of the United States own, directly or indi~
]c’cly, 50 percentun or more of the outstanding capital stock or other .
beneficial intereét of such corpoi'ation or entity . . ..> |
An officer of the claimant corporation bas certified that the
claimsgt was orgénizea in the Sﬁé'te of Ceorgla and thaf a‘b:ali times
beﬁweeﬁ 1908 and presentation voi’ this claim on July ig, 1965, nore Vthan
50 of the outstending capital stock of the claimant has been owmed by
United States nationals. The Cpsm&ission holds that claimant is a
national of the United States within the meaning of Section 502(1)
(&) of the Act. | | | |
_ Bection 502(3) of the Act proviﬁeé:
The term 'property' means any property, right, or interest,
including any lesschold interest, and debts owed by the -

’ Government of Cuba or by enterprises which have been nation-
slized, expropriated, intervened, or taken by the Government

of Cuba o v

The r_ecord eon;.ains' copy of élaimant‘s invoice No. 3612 of
August 31, 1959 reflecting the sale to Cia. Cubana de Electricidad
of Havans, Cubs, on their order, of goods totalling $1901.34, plus
prepaid freight in the smount of $01.39 incressing the totsl to
$1§92;73.» The terms were 30 days net. Claimant asserts that it has
not been pald slthough the goods were delivered to the Cmpaﬁy at
Havena, | o . v

On July 6, 1960, the Government of Cuba issued law No. 851
published in the Official Gazette of Cuba on Juty 1, 1960, euthorizing
the nationalization of concerns ané. properties of natv::al and Jwiﬁical

persons af the Uzuted S’cates of ﬁ.merica, or of concerns m vhich they



hald a majdrity interest. ‘ On August 6 1960, the Cuban Governnent

issued Resolution No. 1, pm'sz..ant $o Law &1. Reso’trtion Bo. 1 ord°red

the nationaliza’cim; bY expropriation, and adjudicated to tb.e Guban : ,
State, in fee simple P tb.e Corapania Cuoana de Electnci&ad, amoﬂg Others,
According to a letter from the comnany 8 New York O“fice’ dated Ccueber, 5, e

1960, the pr oper‘bies of the Cozrpany were seized by the Cuban Covernment on

Jost T, 2060, ., Lt
- PBased on the foregoinr- and the en‘b:.re record the Comission finds

;' t the Cia. Cubana de Electricidad of Eavana, Cuba c'w'ed. c..ain:ant tbe

sum of <,l9f2.73, that the said coqcam{ and its ass°ts ware nationahzed v

vy the Ccvam n‘b of Cuba on Au‘,dst Ty 1,60 rursuant to the aforesaid
lav, and Pesolu’cion zzromulgated thareunder and tbat tnis c.eht of a
:atmnal:.zed enterpr:f.sfa corstituteﬁ pv*orertj as the tar:x 18 usad in
wection 502(3) of the Act. Acccrdlnwly, it is concluded that claimant
uﬁ'ered a losa in the amount of u;l9\ ’{3 wi+b.in the meanag oi‘ Ti’cle 7 ‘
of th., Act as & result of the natlonaliz \.ion of the de’otor_ coapany by '

;he Goverxmeqt -QFf: Cwa.

An importan’s ounstion is vhether intere.;t snould te inﬂluand in losyes

L} claims determined purbuant to Title V of th.. Inte"naucnal Clai:z.s
.!ttle**en’c Act for tae natlonalizataf/m or obher takiné of operty.' |
} Title v of the Interhational Clains Settlenent Act of 159, as
mendea m’:es no provision ccncerning wnetnar or not in erest shall be
ncluded gs a part of th. am.omt of loss resultinﬁ from the n...tional-
zatzon or other ta.kincf of procerty by the Govern::ent of Cuba., How-
Ver,. th» C *'-:issicn is dlrer'ted to deternine the ezount of loss 1n. ’
ccord:znce *nth npnlicable suostantive lav, includmé internaticnsl law.
zzeremre, thls title must te cons u‘*ued in ccmnection vith other titles
£ the Inte ..auiona}. Clalms Settlecent Act of 19!49, s auended, which
o**taln pz'ovisioncfor allmmnce of iuterest and which reLte to claih.s

d upen the natioualization or c’cber taaing of Amricaa—o'med p*onerty_ ’

foreisn governments.. Ly




o
:’I'he International Claims Set'blemﬁt Act of 1959, as emended, 64 Stat.
2 (1950), 22 U.8.C. §§ 16@1-#2 (1958), contains only general terns with
R
efevence to interest. Section T(a) of that Act authomizes and éirec‘be .
-he Secrefa‘ry of the Treasury to’ gay, as prescribed 'by Bection 8, . :

monn’c not exceeding the principal of each avard, plus accrued mterest

’ such awards as bear interest . . ." (64 Stat, 16 (1950), 22 u.8.C. |
1626(a) (1958) (Bmphasis sdded)). And Section 8 of the Act, after pro=
siding 'far‘ certain_‘ jnitisl snd additional paynents on the principal of
ach award, directs the. Secrgtary of the Treasury, -"aﬁgr ‘peyment ha>s been

iade of the principal emounts of a1l such awards, to mske pro rata pay-

sents on account of accrued interest on such svards as bear interest.”
{64 stat. 17 (1950), 22 U.8.C. § 1627(c) (1958) (Emphasis added)).
iovhere aoes the Ac“b specify vhich siards should bear interest.

‘In & ecase of this nature, the Commission is eypressly directed by -
Songress to apnly "the applicable prineiples of internatiml law, jwsniee,
nd eq,uity” (Intemational Claims Settlement Act of 1949, as spended,

b Stat. 12; €9 Stat. 552, 72 Stat. 527; T8 Sts.t 1110; 79 Stat. 988).
7 Although some commissions have refused to allow interest in claims
.’ this type on the ground that interest 1s a matter of £ contract which

rould be speciﬁcally provided for in the protccol (see Borchard,

mplomtic Pfoteqtion of Citizens Abroad k28 (1928) and suthorities cited
therein); this Commission regerds it as a settleé principle of in‘ber-;'
sational 1év that "interest, according to the usage of nstions, is 8
necessary part of a just national indemnificatioﬁ." (6 Moore, A Digest

of Internationsi Iav 1029 (1906), citing Davis, Notes, Treaty Vol.

(1’(76-1887), Wirt. At. Cen., 1 0p, 28 Crittenden, At. At. Gem., 5 Op. 3503

Ceneva Award, & Pspers Relating to the T "‘reai;g of Washinzten, 53).

- "The amrﬁ of intevest is usually considered to bte mrely a pert of

the duty ta wake full reparation . ola e.rbitral tribvunslis hav'e felt that
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it was not w:tside of thelir .jurisﬁictioa to award interest, even th:mg‘a ths

Convention by which tbey were set up mauz no rention of intarest‘,

(Zagieton, The Responslbilitv of Statea in Irtemat*ml Lew 203k (1328}
{Exphesis edded]). | | | |
The thaories upen which 1nte1-est is founded are varied. Sane tri’bzm#l_s
have expressed tha ldea that interest is given as csmpensaticn for the =
!ss of the use of the principal during the perlod mtmn which the pay
)n‘h '&hereqf eontimes to be withheld (see Opiniens of Cormlssioners,

United States-Yexlean Ceperal Claims Comaission 189 (1527) (Illicois

Central R.R. Co. v. United Ma:xdcan States)). Interest hes been included

by occe author as & neffural part of the compensation for the "improper

withholding of satisfacti " (see Borchard, op. cit. swre, at 428).
Again, 1% has beon satd that the ewsrding of interest is in the

nature of demoges from the date of the loss, (gginiozxs 2 Mized Clains

Comuizsion, United Statas end Gerzany 1"2;-1@6 (bm;:ml. Ea. l}ﬁ?)
{Ad;,._— b:ﬁeﬁg‘ 2&31 3))r i } o . )
{n yvhatever theory the avarding of luterest is besed, Ve are ctte

girained t@ adhere to the in*ﬁrmtia'ml lzw principle, to which we deen

L propar Yo give effect, t‘wzt interest must be m{;&r&eﬁ a3 & pmper

)
;1‘5 -,

eaanl of (:““Ti}eﬁs’&’tlﬁﬂ* The Commission thevefore ccnclma that the -'

ﬁ'

& of inverest in the instant case iz not only la cmfarz,_ity with the
r;rimiyles of internstionsl lav, but is required by eqait";r end ,just:’me .
end should thevefore be allewed, | ‘

The Coamdssion ia pext faced with the problen of the rate of in%er'eat
%‘@ be sllowved, This rete has ganmlly var eé from three to six pers;,nt,
altﬁau@x.higmr amounts havza' been granted on oceasion, {See autharitiea

ei’md in ﬁorchsr&, op. eit. surra at 529.} The Mived Clainms Caanlssion

af 'khee United Ststaa and Gemany, s*mra, granted 5 gils th& qpamsho!m.riean

Cwmgim £ 1871 allowed 8_:4». (I‘cn' & 1ist o" acezxz*.isslmzs in w‘!xicn



B ¥y L Lo . .
o B -

1nterest has ‘been allowed on a\.rards s together wz.th the various rates of

interest, see Ral ton, ematiowl Arbitml Law anrl Proc '?ure 82-8'[

(1910) ) ~;;  , '~‘,;£5 1 .", gy

Although there is no set‘!:led. rule as to the rate of 1nterest, it is :

en eppropria.te exercise of the Ju‘rlsdiction of the Cormissicn to deter- EERh e T

Fine this ra‘ce in acccrdance with all the circumstances before 1t » in- | v
cluding the applica'ble principles of international 1aw, Justice and f S
)qw.ty.' Its ohject in so doing 1s to arrive at 8 Just and equitable
eompensation for.the-vrcng. The Com:is.o.on may also ‘consider its o ‘
decisions concerniné the ap plicable rate of interest in its prior ’
in’cxnationa" claim proc* . In thﬁse programs, th'= Ccmmssion has
aﬂopted the figure of 6% s a trasl’?tional anﬁ cus»ca.ary interest 1*a:‘:.e
for claims of this natx..re. | _ : ” , B
In ligirrt of this intarnaticnal lavw p*‘eceaﬂnt, custoﬂ ami tradi ién, .
tﬁe Coc;mis ion therefore coaclt..des tha“ an awvard ef in»e:tesﬁ in the
present case at the *ate of 65 is 2n anpropriaue 5 equita‘c e and just
measure of cc::tfansaticn u..dcr 2ll the cirgu_.stc.m::ﬁs. : | |
Sinilavly, thave is no settled rule in universal effect as to the
!:é_riod duri‘ng w’hich the interest shall run. Various terminal »d‘.tes hava
)een epplied by &iffere'xt cccmissions, ineluding the aate of the original
mjvry, the date of the nctice of tn_e claim, or the date of par‘ent. A

(See authorities cited in Eag__etoh op, cit. surra at 2oh.o;, Borcmra, .

op. cit. sura, & st 1—28-29 ) ‘The Commissicn note.:, ho'u'ever, that the

prevailino cnm:!on in interr.a‘ciouml law is th...t such ir.;t\,rest should Tun o

_ﬁ'm the d..te the c&im arcse until the "gate of peyrent” (ibid.).

(uee the Claim of J’ohn P.L.dio P'rcach, 20-3197, 17 FCSC: S Seminun, Rep.

[Jul,-,ec. 19621 lvr ) ‘1":1... Cc;-miaszton nctes fur‘cher that the date the

claim arose in tlus case is thf‘ date of lcss.. ’

Title V akes no prc'rlsion for pc.yteat of cmi...s against the I -




-7~ B

%verﬁment tc::t' Cuﬁa. ‘I'he statute provides fcu: receipt and determina‘bion
ath respect to Validity snd awount of cleims which is fcr evaluation -
warposes only, settlesent being left to a future date. Vevertheless; .
ihe Commission concludes that interest from the date of loss te the aate' ‘
-f settlement is & part of claimant's loss.
) Accor&ingly, the Commission ﬁn'ther concludes that the amozmt of
Qe loss sustained by claimant shall be increased by interest thereon 8t
‘he rate of 6?’0 per. enmm from August T, 1900, ‘the date o which the loss
sccurred, to the dste on which provisions are made for the settlenent
ibéreof. | | : '

CERTIFICATICH CF LOSS

The Cozmission certifies that AVMERICAN CAST IRON PIFE CQUPANY
wuffered & loss, as a result of actic;ns of the ‘Gévernmenf of Cuba;
dthin the scope of Title Vv of the Enternatlonal C:Lalms %ttlemen‘b
iet oi‘ 19k9, es anended, in the amount of One Thousand Fine ‘Hundred
{inety-two Dollars and Seventy-three Cents (31,992.73), mth interest

thereon at 6% per annum from August T, 1960 10 the date of settlement.

Jted ot Washington, D. C.
nd entered as the Proposed
“ierision of the Commission . .

seTiomEs %mzzée???@

ard Re, Cha.u'

W-: &8y /r(C/

Theodore Jaffe, Comaissloner

‘IaVern R, Dilweg, Commissicner



FOREIGN CLAIMS SETTLEMENT COMMISSION
OF THE UNITED STATES
WASHINGTON, D.C. 20579

IN THE MATTER OF THE CLAIM OF

Claim No.CU ~0249
AMERICAN .CAST TRON PIPE "COMPANY .

(

Decision No.€CU -13

Under the Inumiuwhnuu Claims Settlement
' Act of 1949. as amended

o’

ORDER_AND PROPOSED DEGISION

.Thié claim against the Government of Quba was the-squéét sza’Proposed
Decision of the Commission issued on October 19, 1966% which was entered on f
. November 30, 1966, as the Commission's Final_DecisionAdn~the ciaim."Tﬁe '
matter having been reconsidered, it is |

'ORDERED that the Proposed Decision of October 19, 1966;»and thétfinal
Decision of November 30, 1966, be-and the§ are herehy éetfaside;apd‘uﬁé fol-
lowing Proposed Decision is entered: |

This.claim against the Government of Cuba, under Title V of thei;nter*
national Claims Settlement Act of 1949, as amended, in,the.amount of $1,992.73
was presentedvby'AMERICAN-CAST’IRON'PIPE COMPANY, based upon the‘asserged \
lpss of payment for merchandise-shipped tojcuba, to.a company;asﬁqrtedly.naﬁiqn~.
-alized by the Government of Cuba, | | |

Under Title V. of the International Claims Settlement Act of 1949 [78 Stﬁt;
1110 (1964) 22 U.8.C. §§ 1643-1643k (1964), as amended, 79 Stat, 988 (1965)],°
the demission.is,given juriédiction over claims of nationals Qf,the‘United '
States against the Government of Cuba, Section 503(a) of the Act;prOVides
,that‘the~00mﬁis$ion-shall'receive and determine in.accordanée-wiﬁh applicable
substantive law, including international law, the amount and yalidity‘of,clgims
by nationals of the United States against the Governmentiof'Cubafﬁrising since
Januafy 1, 1959 for

losses resulting from the nationalization, expropridtion,
intervention or other taking of, or special measures



directed against, property including any rights or
interests therein owned wholly or partially, directly
or indirectly at the time by nationals of the United
States, .

The record in this case reflects the sale by claimant to Cia,
Cubana de Electricidad of Havana, Cuba of goods,totalling.$1,901{34,_
plus prepaid freight in the amount of $91,39 increasing the total to
'$1,992.73, Claimant asserts that it has not been paid althpughxthe‘_v
goods were delivered to the Company at Havana,

Section 505(a) of the Act provides:

. o « A claim under Section 503(a) of this title
based upon a debt or other ohligatioen owing by any
corporation, association, or other entity organized
‘under the laws of the United States, or of any State,
the District of Columbia, or the Commonwealth of
Puerto Rico shall be considered only when such debt

or other obligation ig a charge on property which has
been nationalized, expropriated, 1ntervened, or taken
by the Government of Cuba.

On ‘April 28, 1967, subsequent to the entry of the Finai Decisipn;i
herein, Cia. Cubana de Electrjcidad filed its own claim with fthe Com~
mission (FCSC Claim No, CU-2578). The record in that claim now dis-
closes that the said Cia, Cubana Electricidad was organized underﬁtbe
laws of the State of Florida. Therefore, this claim can be considered
only if the claimed debt is a charge upon property which was_nationv
alized, expropriated, intervened, or taken by the Government of Cuba,

Claimant has neither alleged nor submitted evidence to gstablish

that ‘this debt was a charge upon property which was nationalized,

©QU-0249



; expropriated, intervened, or taken by the Government of Cuba, There-

fore the Commission is without authority to consider this claim, and

it is hereby denied. (See the Claim of Anaconds American Brass Company,

FCSC Claim No. CU-0112),

Dated at Washington, D, C,,
and entered as the Order

and Proposed Decision of the
Commission

0CT 4 1967 j’MI ‘7@

Edd&rd D. Re, Chairman

OZ/L«&#“’”‘ /“//"’" |

Theodore Jaffe, Commxssioner

| 07;/4«/ /f_[)#w‘f

LaVern R, Dilweg, Commissioner

NOTICE: Pursuant to the Regulations of the Commission, if mo obJections
are filed within 15 days after service or receipt of notice of this Order
and Proposed Decision, the decision will be entered as the Final Decision
of the Commission upon the expiration of 30 days after such service or re-
ceipt of notice, unless the Commission otherwise orders, (FCSC: Reg,, 45
C.F.R, 331.5(e) and (g) as amended, 32 Fed, Reg. 412-~13 (1967) )

” ' : ‘CUv0249'



